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(m) Waiver means the determination
by a transmission provider, if author-
ized by its tariff, to waive any provi-
sions of its tariff for a given entity.

[73 FR 63829, Oct. 27, 2008, as amended at 74
FR 54482, Oct. 22, 2009]

§358.4 Non-discrimination
ments.

require-

(a) A transmission provider must
strictly enforce all tariff provisions re-
lating to the sale or purchase of open
access transmission service, if the tar-
iff provisions do not permit the use of
discretion.

(b) A transmission provider must
apply all tariff provisions relating to
the sale or purchase of open access
transmission service in a fair and im-
partial manner that treats all trans-
mission customers in a not unduly dis-
criminatory manner, if the tariff provi-
sions permit the use of discretion.

(c) A transmission provider may not,
through its tariffs or otherwise, give
undue preference to any person in mat-
ters relating to the sale or purchase of
transmission service (including, but
not limited to, issues of price, curtail-
ments, scheduling, priority, ancillary
services, or balancing).

(d) A transmission provider must
process all similar requests for trans-
mission in the same manner and within
the same period of time.

§358.5 Independent functioning rule.

(a) General rule. Except as permitted
in this part or otherwise permitted by
Commission order, a transmission pro-
vider’s transmission function employ-
ees must function independently of its
marketing function employees.

(b) Separation of functions. (1) A trans-
mission provider is prohibited from
permitting its marketing function em-
ployees to:

(i) Conduct transmission functions;
or

(ii) Have access to the system control
center or similar facilities used for
transmission operations that differs in
any way from the access available to
other transmission customers.

(2) A transmission provider is prohib-
ited from permitting its transmission
function employees to conduct mar-
keting functions.

§358.7

§358.6 No conduit rule.

(a) A transmission provider is prohib-
ited from using anyone as a conduit for
the disclosure of non-public trans-
mission function information to its
marketing function employees.

(b) An employee, contractor, consult-
ant or agent of a transmission pro-
vider, and an employee, contractor,
consultant or agent of an affiliate of a
transmission provider that is engaged
in marketing functions, is prohibited
from disclosing non-public trans-
mission function information to any of
the transmission provider’s marketing
function employees.

§358.7 Transparency rule.

(a) Contemporaneous disclosure. (1) If a
transmission provider discloses non-
public transmission function informa-
tion, other than information identified
in paragraph (a)(2) of this section, in a
manner contrary to the requirements
of §358.6, the transmission provider
must immediately post the informa-
tion that was disclosed on its Internet
Web site.

(2) If a transmission provider dis-
closes, in a manner contrary to the re-
quirements of §358.6, non-public trans-
mission customer information, critical
energy infrastructure information
(CEII) as defined in §388.113(c)(1) of this
chapter or any successor provision, or
any other information that the Com-
mission by law has determined is to be
subject to limited dissemination, the
transmission provider must imme-
diately post notice on its Web site that
the information was disclosed.

(b) Exclusion for specific transaction in-
formation. A transmission provider’s
transmission function employee may
discuss with its marketing function
employee a specific request for trans-
mission service submitted by the mar-
keting function employee. The trans-
mission provider is not required to con-
temporaneously disclose information
otherwise covered by §358.6 if the infor-
mation relates solely to a marketing
function employee’s specific request
for transmission service.

(c) Voluntary consent provision. A
transmission customer may volun-
tarily consent, in writing, to allow the
transmission provider to disclose the
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